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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-

where the amount of service tax & interest demanded & penalty levied is more than fifty
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (0l0O) to apply to

the Appellate Tribunal.

2, JRIRE e e fRm, 1975 @ vl W A1 @ Sfava feiRa fae
SAR HE AMAY T W WE & e & 9 W E 650/~ 3 &1 IRy Yop fdbe
T BT ARG | ' .

2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. :
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4(1) In view of above, an appeal against this order shall lie before the Tribunaly
payment of 10% of the duty demanded where duty or duty and penalty are in dispute
penally, where penalty alone is in dispute. f
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ORDER-IN-APPEAL

Els

This order arises on account of an appeal! filed by M/s. Adani Power
Ltd., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,
Navrangpura, Ahmedabad (hereinafter referred to as “the appellants"),
against Order-in-Original number SD- OZ/Ref—153/DRM/2015 16 dated
28.10.2015 (hereinafter referred to as the “impugned order") passed by the
Assistant Commissioner, Division-II, Service Tax, Ahmedabad (hereinafter
referred to as the “Adjudicating Authority”).

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AABCA2957LST001. The
appellants had originally filed a refund claim of ¥17,18,757/- on 21.06.2010
in terms of Notification No. 09/2009-ST dated 03.03.2009.

3. The adjudicating authority after scrutiny of the claim, vide Order-in-
Original number SD-02/Ref-70/2011-12 dated 27.01.2012, sanctioned an
amount of ¥4,70,913/- (out of the total refund claim of ?17 18,757/-) and
rejected rest of the amount of ¥ 12,47,844/-. The appellants subsequently
filed an appeal before the then Commissioner (Appeals-1V). The then
Commissioner (Appeals-1V), vide Order-in-Appeal number
80/2013(STC)/SKS/Commr.(A)/Ahd. dated 23.04.2013, allowed an amount
of 1,85,113/-, disallowed an amount of T9,46,458/- and remanded back
the case to the adjudicating authority for an amount of ¥ 1,10,136/-. The
adjudicating authority, vide the impugned order, sanctioned an amount of ¥

45,255/~ and rejected an amount of I 64,881/-.

4, Being aggrieved with the impugned order of rejecting the refund
amount of I 64,881/-, the appellants filed the present appeal. The appellants
have submitted that the adjudicating authority was not correct in rejecting
the amount of ¥64,881/- as they have submitted all required documents to
show that their claim was well covered by the terms and conditions of the
Notification number 09/2009-ST dated 03.03.2009 read with Section 11B of
the Central Excise Act, 1944. They further stated that the adjudicating
authority did not appreciate the fact that the appellants did not own or carry -
out any business other than the authorized operations in the SEZ during the
said period. The appellants further clarified that they had not generated any
separate income other than the authorized operation. They also claimed that
in case of sanction of refund beyond the normal period of three months, an
Interest needs to be sanctioned as per the existing circulars/instructions
issued by CBEC.

5. Personal hearing in the case was granted on 04.07.2016 wherein Shri
Rahul Patel, Chartered Accountant, on behalf of the appellants appeared
before me and reiterated the contents of appeal memorandum. He also
tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral/written submissions made by

the appellants at the time of personal hearing. Now, let me examine th‘
reasons of rejection and the defense reply given by the appeliants. /

7. To start wnth I find that the adjudicating authority has rejected ;
refund amount of 64,881/~ citing reasons which are mentioned in the .,.

page;
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(a) 40,745/ was rejected on the ground that the appellants had
claimed refund under Management or Business Consultancy Service
but looking to the conditions surrounding the issuer of the invoice, the
service should have been correctly classifiable under Legal Consultancy
Service and the Legal Consultancy Service was not covered under the
approved list of specified services at that particular time.

(b) ¥2,318/- was rejected on the ground that the appellants had
claimed refund under Business Support Service. However, looking to
the conditions surrounding the issuer of the invoice, the service should
have been correctly classifiable under Training and Coaching Service
and the latter was not covered under the approved list of specified
services at that particular time.

©® < 5,150/- was rejected on the ground that the appellants had
claimed refund under Information Technology Software Services.
However, looking to the conditions surrounding the issuer of the
invoice, the service should have been correctly classifiable under
Training and Coaching Service and the latter was not covered under
the approved list of specified services at that particular time.

(d) ¥8,067/- was rejected on the ground that it was not possible to
conclude whether the services of renting of cab were availed outside
the SEZ or not.

(e) ¥ 8,601/- was rejected on the ground that no supporting
document could be submitted by the appellants to prove that they had
availed CHA services from M/s. Aditya Marine Ltd.

Now I will discuss all the above issues point wise in detail.

8.1. I will now take up the first issue which is rejection of $40,745/- on
the ground that the appellants had claimed refund under Management or
Business Consultancy Service but looking to the conditions surrounding the
issuer of the invoice, the service should have been correctly classifiable
under Legal Consultancy Service and the Legal Consultancy Service was not
covered under the approved list of specified services at that particular time.
This is strange that just because the invoice was issued by a legal entity, the
adjudicating authority has concluded that the said services would fall under
the category of Legal Consultancy Service. The argument that any service
provided by any law firm in any branch of law is liable for classification under
Legal Consultancy Service is not acceptable. The adjudicating authority has
not clearly discussed as to how the service would not fall under Management
of Business Consultancy Service. Further, if at all we agree that the said
services should fall under Legal Consultancy Service, I find that the said
service was approved as an authorized service in the approval list of
authorized services, dated 24.05.2012. The appellants have submitted before
me the old approval list of authorized services, dated 26.06. 2009, and the
new approval list of authorized services, dated 24.05.2012. In the old list,

the Legal Consultancy Service was not approved but in the new list it has
been approved. The adjudicating authority, in his own Order-in-Original
number SD-02/Ref-163/DRM/2015-16 dated 06.11.2015, in paragraph 14,
has allowed the refund for the service category ‘Commercial Training and
Coaching Service’ on the ground that same has been approved by
approval list dated 24.05.2012. In view of the above, I assert that the refu ,

of 40,745/ is admissible to the appellants. Thus, I allow the appeal /?rs

=~

refund of $40,745/-.

° 3 4
. R4 J
8.2. The second issue of rejection of ¥2,318/- is based on the ground thet % 4
3\ & *4HMEDP‘6K{, y

the appellants had claimed refund under Business Support Service. However,x\¥
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looking to the conditions surrounding the issuer of the invoice, the service
should have been correctly claSS|f|able under Tramlng and Coaching Service
and the latter was not covered thder the approved” hst of specified services
at that particular time. Once again, my views would be same as in paragraph
8.1. Moreover, the adjudicating authority, in his own Order-in-Original
number SD-02/Ref-163/DRM/2015-16 dated 06.11.2015, in paragraph 14,
has allowed the refund for the service category ‘Commercial Training and
Coaching Service’ itself on the ground that same has been approved by the
approval list dated 24.05.2012. Thus, I allow the appeal for refund of ¥
2,318/-.

8.3. The third issue of rejection of ¥5,150/- is on the ground that the
appellants had claimed refund under Information Technology Software
Services. However, looking to the conditions surrounding the issuer of the
invoice, the service should have been correctly classifiable under Training
and Coaching Service and the latter was not covered under the approved list
of specified services at that particular time. Once again, the adjudicating
authority has delivered a verdict which is devoid of corroborative evidence.
In view of the above, I agree to the argument of the appellants that the
service is required to be classified as per its nature and not by the status of
the service provider. Without much ado, I allow the appeal of the appellants
for the refund of ¥5,150/-.

8.4. The fourth issue of rejection of ¥8,067/- is on the ground that the
services of renting of cab were availed outside the SEZ and not in relation to
authorized operation. The service of Rent-a-Cab was provided by M/s. Akbar
Travels and M/s. Bhoomi Tours & Travels. The appellants have submitted
copies of all the invoices before me. On going through the said invoices, I
find that in many instances the cabs were used in the city of Ahmedabad
(viz. Guest House, Residence, Sambhav Press, Adani House Bodakdev,
Airport etc.) only or from Ahmedabad to other cities like Mundra,
Gandhinagar, Vadodara, Patan and Rajkot. For the places other than Mundra
and Adani House, the appellants cannot justify their cause as the authorized
operations cannot be performed in Vadodara, Gandhinagar, Rajkot or Patan.
In view of the above, I partially allow the refund claim of ¥4,027/- and

reject ¥ 4,040/-.

8.5 Now, the fifth issue is rejection of ¥8,601/- on the ground that no
supporting document could be submitted by the appellants to prove that they
had availed CHA services from M/s. Aditya Marine Ltd. I have verified about
M/s. Aditya Marine Ltd. and found that the said party is involved in providing
service under the category of Clearing and Forwarding Services only. It is
mandatory for Clearing & Forwarding Agent to hold a valid custom license by
cracking examination conducted under Customs House Agents Licensing
Regulations. After that he can clear the custom documents at port when
material is imported from/ exported to another country. In simple terms
Clearing & Forwarding means clearance of material by providing relevant
documents at port and forwarding the material to next chain. This is enough
to conclude that the appellants have availed the service of M/s. Aditya Marine
Ltd. under the category of CHA services. The adjudicating authority was
unable to understand the term "ARE charges’ mentioned in the invoice issug
by M/s. Aditya Marine Ltd. and rejected the claim. He failed to underst d?
that the ARE charges might be the abbreviated version of some work rel%@iu

to CHA service involving import or export of goods. He should have consul
with M/s. Aditya Marine Ltd. about it before come to any conclusion. I, i
view of the above, allow the appeal of ¥8,601/- filed by the appellants.

O
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9, In view of the above discussion, I allow the appeal of the appellants
amounting to ?60,841/— with consequential benefit and reject an amount of
<4,040/-. The appeal is hereby disposed off in terms of the discussion held

" above.
(UM%ANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

SUPERINTENDENT (APPEAL-IT),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,

M/s. Adani Power Ltd.,

Shikhar Building, Near Adani House,
Near Mithakhali Six Roads, Navrangpura,
Ahmedabad -380 009

Co To:-

The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Assistant Commissioner, system, Service Tax, Ahmedabad

The Asstt./ Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
Guard File.

P.A. File.
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